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of ten years, to be computed from the day on which the exchange of 
ratifications shall take place; in case that neither of the two contracting 
parties shall have notified the other, within twelve months previous to 
the expiration of said period of ten years, of its intention to terminate 
the same, it shall continue in force and effect for another year 
until the expiration of a year, to be computed from the date in which 
one of the parties shall make this notification of denouncement to the 
other. 

Article LI 

The President of the Republic of Peru, with the approval of the Con- 
gress, and the President of the Republic of Cuba, with the previous 
approval of the Senate, shall ratify this convention, and the ratifications 
thereof shall be exchanged at Lima or at Havana within the shortest 
possible time. 

In faith whereof, both plenipotentiaries have signed the present 
treaty, in duplicate, and hereunto affixed their individual seals, at the 
city of Lima, this twenty-fourth day of April, one thousand nine him- 
dred and twelve. 

German Leguia y Martinez 
Manuel Mabquez Sterling t Lobet de Mola 



PANAMA CANAL TOLLS ^ 

The Secretary of State to Charge d' Affaires Laughlin 

No. 1833.] Department of State, 

Washington, January 17, 1913. 
Irwin B. Laughlin, Esquire, 

American Charge d' Affaires, London, England. 
Sir: I enclose a copy of an instruction from Sir Edward Grey to 
His Britannic Majesty's Ambassador at Washington, dated Novem- 
ber 14, 1912, a copy of which was handed to me by the Ambassador 
on the 9th ultimo, in which certain provisions in the Panama Canal 

1 Printed from pamphlet issued by the Department of State. 
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Act of August 24th last are discussed in their relation to the Hay- 
Pauncefote Treaty of November 18, 1901; and I also enclose a copj' of 
the note addressed to me on July 8, 1912, by Mr. A. Mitchell Innes, 
His Britannic Majesty's Charge d' Affaires, stating the objections which 
his government entertained to the legislation relating to the Panama 
Canal, which was then under discussion in Congress. A copy of the 
President's proclamation of November 13, 1912, fixing the canal tolls, 
is also enclosed. 

Sir Edward Grey's communication, after setting forth the several 
grounds upon which the British Government believe the provisions of 
the Act are inconsistent with the stipulations of the Hay-Paimcefote 
Treaty, states the readiness of his government "to submit the question 
to arbitration if the Government of the United States would prefer to 
take this course" rather than "to take such steps as would remove the 
objections to the Act which His Majesty's Government have stated." 
It, therefore, becomes necessary for this government to examine these 
objections in order to ascertain exactly in what respects this Act is 
regarded by the British Government as inconsistent with the provisions 
of that treaty, and also to explain the views of this government upon 
the questions thus presented, and to consider the advisability at this 
time of submitting any of these questions to arbitration. 

It may be stated at the outset that this government does not agree 
with the interpretation placed by Sir Edward Grey upon the Hay- 
Paimcefote Treaty, or upon the Clayton-Bulwer Treaty, but for reasons 
which will appear hereinbelow it is not deemed necessary at present to 
amplify or reiterate the views of this government upon the meaning of 
those treaties. 

In Sir Edward Grey's communication, after explaining in detail the 
views taken by his government as to the proper interpretation of the 
Hay-Pauncefote Treaty, "so as to indicate the limitations which" 
His Majesty's Government "consider it imposes upon the freedom of 
action of the United States," he proceeds to indicate the points in which 
the Canal Act infringes what he holds to be Great Britain's treaty rights. 

It is obvious from the whole tenor of Sir Edward Grey's communica- 
tion that in writing it he could not have taken cognizance of the Presi- 
dent's proclamation fixing the canal tolls. Indeed, a comparison of 
the dates of the proclamation and the note, which are dated respectively 
November 13th and November 14th last, shows that the proclamation 
could hardly have been received in London in time for consideration 
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in the note. Throughout his discussion of the subject, Sir Edward 
Grey deals chiefly with the possibiUties of what the President might 
do under the Act, which in itself does not prescribe the tolls, but merely 
authorizes the President to do so; and nowhere does the note indicate 
that Sir Edward Grey was aware of what the President actually had 
done in issuing this proclamation. The proclamation, therefore, has 
entirely changed the situation which is discussed by Sir Edward Grey, 
and the diplomatic discussion, which his note now makes inevitable, 
must rest upon the bases as they exist at present, and not upon the 
hypothesis formed by the British Government at the time this note was 
written. 

Sir Edward Grey presents the question of conflict between the Act 
and the treaty in the following language: 

It remains to consider whether the Panama Canal Act, in its present form, con- 
flicts with the treaty rights to which His Majesty's Government maintain they are 
entitled. 

Under section 5 of the Act the President is given, within certain defined Umits, 
the right to fix the tolls, but no tolls are to be levied upon ships engaged in the coast- 
wise trade of the United States, and the tolls, when based upon net registered ton- 
nage for ships of commerce, are not to exceed 1 dollar 25 c. per net registered ton, 
nor be less, other than for vessels of the United States and its eidzens, than the esti- 
mated proportionate cost of the actual maintenance and operation of the Canal. 
There is also an exception for the exemptions granted by article 19 of the Convention 
with Panama of 1903. 

The effect of these provisions is that vessels engaged in the coastwise trade will 
contribute nothing to the upkeep of the Canal. Similarly vessels belonging to the 
Government of the Republic of Panama will, in pursuance of the treaty of 1903, 
contribute nothing to the upkeep of the Canal. Again, in the cases where tolls are 
levied, the tolls in the case of ships belonging to the United States and its citizens 
may be fixed at a lower rate than in the case of foreign ships, and may be less than 
the estimated proportionate cost of the actual maintenance and operation of the 
Canal. 

These provisions (1) clearly conflict with the rule embodied in the principle es- 
tablished in article 8 of the Clayton-Bulwer Treaty of equal treatment for British 
and United States ships, and (2) would enable tolls to be fixed which would not be 
just and equitable, and would therefore not comply with rule 1 of article 3 of the Hay- 
Pauncefote Treaty. 

From this it appears that three objections are made to the provisions 
of the Act; first, that no tolls are to be levied upon ships engaged in the 
coastwise trade of the United States; second, that a discretion appears 
to be given to the President to discriminate in fixing tolls in favor of 
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ships belonging to the United States and its citizens as against foreign 
ships; and third, that an exemption has been given to the vessels of the 
Republic of Panama under Article 19 of the Convention with Panama 
of 1903. 

Considered in the reverse order of their statement, the third objec- 
tion, coming at this time, is a great and complete surprise to this gov- 
ernment. The exemption under that article applies only to the govern- 
ment vessels of Panama, and was part of the agreement with Panama 
imder which the canal was built. The convention containing the ex- 
emption was ratified in 1904, and since then to the present time no 
claim has been made by Great Britain that it conflicted with British 
rights. The United States has always asserted the principle that the 
status of the countries immediately concerned by reason of their poli- 
tical relation to the territory in which the canal was to be constructed 
was different from that of all other countries. The Hay-Herran Treaty 
with Colombia of 1903 also provided that the war vessels of that coun- 
try were to be given free passage. It has always been supposed by this 
government that Great Britain recognized the propriety of the exemp- 
tions made in both of those treaties. It is not believed, therefore, that 
the British Government intend to be understood as proposing arbitra- 
tion upon the question of whether or not this provision of the Act, which 
in accordance with our treaty with Panama exempts from tolls the 
government vessels of Panama, is in conflict with the provisions of the 
Hay-Pauncefote Treaty. 

Considering the second objection based upon the discretion thought 
to be conferred upon the President to discriminate in favor of ships 
belonging to the United States and its citizens, it is sufficient, in view 
of the fact that the President's proclamation fixing the tolls was silent 
on the subject, to quote the language used by the President in the 
memorandum attached to the Act at the time of signature, in which 
he says: 

It is not, therefore, necessary to discuss the policy of such discrimination until 
the question may arise in the exercise of the President's discretion. 

On this point no question has as yet arisen which, in the words of 
the existing arbitration treaty between the United States and Great 
Britain, "it may not have been possible to settle by diplomacy," and 
until then any suggestion of arbitration may well be regarded as pre- 
mature. 
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It is not believed, however, that in the objection now under considera- 
tion Great Britain intends to question the right of the United States to 
exempt from the payment of tolls its vessels of war and other vessels en- 
gaged in the service of this government. Great Britain does not challenge 
the right of the United States to protect the canal. United States vessels 
of war and those employed in government service are a part of our pro- 
tective system. By the Hay-Paimcefote Treaty we assume the sole 
responsibility for its neutralization. It is inconceivable that this gov- 
ernment should be required to pay canal tolls for the vessels used for 
protecting the canal, which we alone must protect. The movements 
of United States vessels in executing governmental policies of protec- 
tion are not susceptible of explanation or differentiation. The United 
States could not be called upon to explain what relation the movement 
of a particular vessel through the canal has to its protection. The 
British objection, therefore, is understood as having no relation to the 
use of the canal by vessels in the service of the United States Govern- 
ment. 

Regarding the first objection, the question presented by Sir Edward 
Grey arises solely upon the exemption in the Canal Act of vessels en- 
gaged in our coastwise trade. 

On this point Sir Edward Grey says that "His Majesty's Govern- 
ment do not question the right of the United States to grant subsidies 
to United States shipping generally, or to any particular branches of 
that shipping," and it is admitted in his note that the exemption of 
certain classes of ships would be "a form of subsidy" to those vessels; 
but it appears from the note that His Majesty's Government would 
regard that form of subsidy as objectionable under the treaty if the 
effect of such subsidy would be "to impose upon British or other foreign 
shipping an unfair share of the burden of the upkeep of the Canal, 
or to create a discrimination in respect of the conditions or charges of 
traffic, or otherwise to prejudice rights secured to British shipping by 
this Treaty." 

It is not contended by Great Britain that equality of treatment has 
any reference to British participation in the coastwise trade of the 
United States, which, in accordance with general usage, is reserved to 
American ships. The objection is only to such exemption of that trade 
from toll payments as may adversely affect British rights to equal treat- 
ment in the payment of tolls, or to just and equitable tolls. It will be 
helpful here to recall that we are now only engaged in considering (quot- 
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ing from Sir Edward Grey's note) "whether the Panama Canal Act in 
its present form conflicts with the treaty rights to wliich His Majesty's 
Government maintain they are entitled," concerning which he concludes: 

These provisions (1) clearly conflict with the rule embodied in the principle es- 
tablished in article 8 of the Clayton-Bulwer Treaty of equal treatment for British 
and United States ships, and (2) would enable tolls to be fixed which would not be 
just and equitable, and would therefore not comply with rule 1 of article 3 of the 
Hay-Pauncefote Treaty. 

On the first of these points the objection of the British Government 
to the exemption of vessels engaged in the coastwise trade of the United 
States is stated as follows: 

* * * the exemption will, in the opinion of His Majesty's Government, be a 
violation of the equal treatment secured by the treaty, as it will put the "coastwise 
trade" in a preferential position as regards other shipping. Coastwise trade cannot 
be circumscribed so completely that benefits conferred upon it will not affect vessels 
engaged in the foreign trade. To take an example, if cargo intended for an United 
States port beyond the Canal, either from east or west, and shipped on board a 
foreign ship could be sent to its destination more cheaply, through the operation of 
proposed exemption, by being landed at an United States port before reaching the 
Canal, and then sent on as coastwise trade, shippers would benefit by adopting this 
course in preference to sending the goods direct to their destination through the 
Canal on board the foreign ship. 

This objection must he read in connection with the views expressed 
by the British Government while this Act was pending in Congress, 
which were stated in the note of July 8, 1912, on the subject from Mr. 
Innes as follows: 

As to the proposal that exemption shall be given to vessels engaged in the coast- 
wise trade, a more difficult question arises. If the trade should be so regulated as 
to make it certain that only bona-fide coastwise traffic which is reserved for United 
States vessels would be benefited by this exemption, it may be that no objection 
could be taken. 

This statement may fairly be taken as an admission that this govern- 
ment may exempt its vessels engaged in the coastwise trade from the 
payment of tolls, provided such exemption be restricted to bona fide 
coastwise trafiic. As to this it is sufficient to say that obviously the 
United States is not to be denied the power to remit tolls to its own 
coastwise trade because of a suspicion or possibility that the regulations 
yet to be framed may not restrict this exemption to bona fide coastwise 
traffic. 
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The answer to this objection, therefore, apart from any question 
of treaty interpretation, is that it rests on conjecture as to what may 
happen rather than upon proved facts, and does not present a ques- 
tion requiring submission to arbitration as it has not as yet passed be- 
yond the stage where it can be profitably dealt with by diplomatic 
discussion. It will be remembered that only questions which it may 
not be possible to settle by diplomacy are required by our arbitration 
treaty to be referred to arbitration. 

On this same point Sir Edward Grey urges another objection to the 
exemption of coastwise vessels as follows: 

Again, although certain privileges are granted to vessels engaged in an exclusively 
coastwise trade, His Majesty's Government are given to understand that there is 
nothing in the laws of the United States which prevents any United States ship 
from combining foreign commerce with coastwise trade, and consequently from 
entering into direct competition with foreign vessels while remaining "prima facie" 
entitled to the privilege of free passage through the Canal. Moreover any restric- 
tion which may be deemed to be now applicable might at any time be removed by 
legislation or even perhaps by mere changes in the regulations. 

This objection also raises a question which, apart from treaty inter- 
pretation, depends upon future conditions and facts not yet ascertained, 
and for the same reasons as are above stated its submission to arbitra- 
tion at this time would be premature. 

The second point of Sir Edward Grey's objection to the exemption 
of vessels engaged in coastmse trade remains to be considered. On 
this point he says that the provisions of the Act "would enable tolls to 
be fixed which would not be just and equitable, and would therefore 
not comply with rule 1 of article 3 of the Hay-Pauncefote Treaty." 

It will be observed that this statement evidently was framed with- 
out knowledge of the fact that the President's proclamation fixing the 
tolls had issued. It is not claimed in the note that the tolls actually 
fixed are not "just and equitable" or even that all vessels passing 
through the canal were not taken into account in fixing the amovmt of 
the tolls, but only that either or both contingencies are possible. 

If the British contention is correct that the true construction of the 
treaty requires all trafiSc to be reckoned in fixing just and equitable 
tolls, it requires at least an allegation that the tolls as fixed are not just 
and equitable and that all traffic has not been reckoned in fixing them 
before the United States can be called upon to prove that this course 
was not followed, even assuming that the burden of proof would rest 
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with the United States in any event, which is open to question. This 
government welcomes the opporttmity, however, of informing the 
British Government that the tolls fixed in the President's proclamation 
are based upon the computations set forth in the report of Professor 
Emory R. Johnson, a copy of which is forwarded herewith for delivery 
to Sir Edward Grey, and that the tolls which would be paid by American 
coastwise vessels, but for the exemption contained in the Act, were com- 
puted in determining the rate fixed by the President. 

By reference to page 208 of Professor Johnson's report, it will be 
seen that the estimated net tonnage of shipping using the canal in 1915 
is as follows: 

Coast to coast American shipping 1,000,000 tons 

American shipping carrying foreign commerce of the United States. . 720,000 tons 
Foreign shipping carrying commerce of the United States and foreign 
countries 8,780,000 tons 

It was on this estimate that tolls fixed in the President's proclamation 
were based. 

Sir Edward Grey says, "This rule [1 of Article 3 of the Hay-Paunce- 
fote Treaty] also provides that the tolls should be 'just and equitable.'" 
The purpose of these words, he adds, "was to limit the tolls to the 
amount representing the fair value of the services rendered, i. e., to 
the interest on the capital expended and the cost of the operation and 
maintenance of the Canal." If, as a matter of fact, the tolls now fixed 
(of which he seems unaware) do not exceed this requirement, and as 
heretofore pointed out there is no claim that they do, it is not apparent 
under Sir Edward Grey's contention how Great Britain could be re- 
ceiving unjust and inequitable treatment if the United States favors its 
coastwise vessels by not collecting their share of the tolls necessary to 
meet the requirement. There is a very clear distinction between an 
omission to "take into account" the coastwise tolls in order to deter- 
mine a just and equitable rate, which is as far as this objection goes, 
and the remission of such tolls, or their collection coupled with their 
repayment in the form of a subsidy. 

The exemption of the coastwise trade from tolls, or the refunding 
of tolls collected from the coastwise trade, is merely a subsidy granted 
by the United States to that trade, and the loss resulting from not col- 
lecting, or from refunding those tolls, will fall solely upon the United 
States. In the same way the loss will fall on the United States if the 
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tolls fixed by the President's proclamation on all vessels represent less 
than the fair value of the service rendered, which must necessarily 
be the case for many years; and the United States will, therefore, be 
in the position of subsidizing or aiding not merely its own coastwise 
vessels, but foreign vessels as well. 

Apart from the particular objections above considered, it is not imder- 
stood that Sir Edward Grey questions the right of the United States to 
subsidize either its coastwise or its foreign shipping, inasmuch as he 
says that His Majesty's Government do not find "either in the letter 
or in the spirit of the Hay-Pauncefote Treaty any surrender by either 
of the contracting Powers of the right to encourage its shipping or its 
commerce by such subsidies as it may deem expedient." 

To summarize the whole matter: The British objections are, in the 
first place, about the Canal Act only; but the Canal Act does not fix 
the tolls. They ignore the President's proclamation fixing the tolls 
which puts at rest practically all of the supposititious injustice and in- 
equality which Sir Edward Grey thinks might follow the administra- 
tion of the Act, and concerning which he expresses so many and grave 
fears. Moreover, the gravamen of the complaint is not that the Canal 
Act will actually injure in its operation British shipping or destroy 
rights claimed for such shipping under the Hay-Pauncefote Treaty, 
but that such injury or destruction may possibly be the effect thereof; 
and further, and more particularly. Sir Edward Grey complains that 
the action of Congress in enacting the legislation under discussion fore- 
shadows that Congress or the President may hereafter take some ac- 
tion which might be injurious to British shipping and destructive of 
its rights under the treaty. Concerning this possible future injury, it is 
only necessary to say that in the absence of an allegation of actual or 
certainly impending injury, there appears nothing upon which to base 
a sound complaint. Concerning the infringement of rights claimed by 
Great Britain, it may be remarked that it would, of course, be idle to 
contend that Congress has not the power, or that the President prop- 
erly authorized by Congress, may not have the power to violate the 
terms of the Hay-Pauncefote Treaty, in its aspect as a rule of municipal 
law. Obviously, however, the fact that Congress has the power to do 
something contrary to the welfare of British shipping or that Congress 
has put or may put into the hands of the President the power to do 
something which may be contrary to the interests possessed by British 
shipping affords no just ground for complaint. It is the improper exer- 
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cise of a power and not its possession which alone can give rise to an 
international cause of action; or to put it in terms of municipal law, 
it is not the possession of the power to trespass upon another's property 
which gives a right of action in trespass, but only the actual exercise 
of that power in committing the act of trespass itself. 

When, and if, complaint is made by Great Britain that the effect 
of the Act and the proclamation together will be to subject British 
vessels as a matter of fact to inequality of treatment, or to unjust and 
inequitable tolls in conflict with the terms of the Hay-Pauncefote Treaty, 
the question will then be raised as to whether the United States is bound 
by that treaty both to take into account and to collect tolls from Amer- 
ican vessels, and also whether under the obligations of that treaty Bri- 
tish vessels are entitled to equaUty of treatment in all respects with the 
vessels of the United States. Until these objections rest upon some- 
thing more substantial than mere possibility, it is not believed that 
they should be submitted to arbitration. The existence of an arbitra- 
tion treaty does not create a right of action; it merely provides a means 
of settlement to be resorted to only when other resources of diplomacy 
have failed. It is not now deemed necessary, therefore, to enter upon 
a discussion of the views entertained by Congress and by the President 
as to the meaning of the Hay-Pauncefote Treaty in relation to questions 
of fact which have not yet arisen, but may possibly arise in the future 
in connection with the administration of the Act under consideration. 

It is recognized by this government that the situation developed by 
the present discussion may require an examination by Great Britain 
into the facts above set forth as to the basis upon which the tolls fixed 
by the President's proclamation have been computed, and also into the 
regulations and restrictions circumscribing the coastwise trade of the 
United States, as well as into other facts bearing upon the situation, 
with the view of determining whether or not as a matter of fact, under 
present conditions there is any groimd for claiming that the Act and 
proclamation actually subject British vessels to inequality of treatment, 
or to unjust and inequitable tolls. 

If it should be found as a result of such an examination on the part 
of Great Britain that a difference of opinion exists between the two 
governments on any of the important questions of fact involved in 
this discussion, then a situation will have arisen, which, in the opinion 
of this government, could with advantage be dealt with by referring 
the controversy to a commission of inquiry for examination and report, 
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in the manner provided for in the unratified arbitration treaty of Au- 
gust 3, 1911, between the United States and Great Britain. 

The necessity for inquiring into questions of fact in their relation 
to controversies under diplomatic discussion was contemplated by 
both parties in negotiating that treaty, which provides for the institu- 
tion, as occasion arises, of a joint high commission of inquiry, to which, 
upon the request of either party, might be referred for impartial and 
conscientious investigation any controversy between them, the com- 
mission being authorized upon such reference "to examine into and 
report upon the particular questions or matters referred to it, for the 
purpose of facilitating the solution of disputes by elucidating the facts, 
and to define the issues presented by such questions, and also to in- 
clude in its report such recommendations and conclusions as may be 
appropriate." 

This proposal might be carried out, should occasion arise for adopt- 
ing it, either under a special agreement, or vmder the unratified arbitra- 
tion treaty above mentioned, if Great Britain is prepared to join in 
ratifying that treaty, which the United States is prepared to do. 

You will take an early opportunity to read this despatch to Sir Ed- 
ward Grey; and if he should so desire, you will leave a copy of it with 
him. 

I am, Sir, 

Your obedient servant, 

P. C. Knox. 



PROTOCOL BETWEEN FRANCE AND VENEZUELA FOR THE RESUMPTION OF 
DIPLOMATIC RELATIONS ^ 

Signed at Caracas, February 11, 1913; ratifications exchanged June IS, 

1913 

The Government of the French Republic and the Government of the 
United States of Venezuela, desiring to resume friendly relations with 
each other and finding that all cause of rupture has disappeared, have 
named as their respective plenipotentiaries, to wit: the President of the 

' Translated from Journal Officiel (France), June 17, 1913, p. 5198. 



